IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

METALS USA, | NC. : CIVIL ACTI ON
V.

SHEET METAL | NT' L ASSCC. , :
LOCAL UNI ON NO 19. ET. AL. : No. 01-4365

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Cct ober 15, 2001

This case arises fromthe termnation of three enpl oyees of
Plaintiff Metals USA Inc. ("Metals") the day it entered into a
col l ective bargaining agreenent ("CBA") w th defendant Sheet
Metal Int’| Assoc., Local Union No. 19 ("Local 19"). Presently
before the court is plaintiff’s notion to stay arbitrati on of
t hese term nati ons under the CBA.

The court issued a tenporary restraining order enjoining
arbitration on August 29, 2001. On Septenber 24, 2001, the court
held a hearing addressing plaintiff’s notion and took the matter
under advi senent.?

A Fi ndi ngs of Fact:
1. I n February, 2001, Local 19 renewed an effort to

organi ze thirty-three workers at Metals. Tr. Sept. 24, 2001, at
14.

The plaintiff voluntarily agreed to dismiss its claim
agai nst the Anerican Arbitration Association, and proceed solely
agai nst Local 19.



2. In March, 2001, Local 19 won a National Labor
Rel ations Board certification election by vote of 22-11. Tr.
Sept. 24, 2001, at 14.

3. Local 19 and Metals began negotiating a CBA in the
begi nni ng of May, 2001. Tr. Sept. 24, 2001, at 14.

4, Steven Silverman (“Silverman”), Metals’ outside
counsel, was the enployer’s principal spokesman for the
negotiations. Tr. Sept. 24, 2001, at 16; Tr. Sept. 24, 2001, at
30.

5. Bruce Endy (“Endy”), Local 19's outside counsel, was
the union’s principal spokesman for the negotiations. Tr. Sept.
24, 2001, at 47.

6. No Metal s enpl oyees were present during the
negotiations. Tr. Sept. 24, 2001, at 16.

7. During the second week of June, 2001, the nenbers of
the bargaining unit went on strike for higher wages. Tr. Sept.
24, 2001, at 16.

8. During this strike, representatives of Metals w tnessed
several violent confrontations between union strikers and
individuals attenpting to enter Metals’ factory. Tr. Sept. 24,
2001, at 18.

9. Metals identified at | east three participants in this
vi ol ence: M chael Palma ("Palm"), Steven Kitt (" Kitt"), and
Rasheed Ladson ("Ladson").



10. By July 11, 2001, two major issues were still under
negoti ati on: wages and a drug and al cohol policy. Tr. Sept. 24,
2001, at 20 & 31.

11. On July 11, 2001, at 8:00 a.m, Mark Zgalich
("Zgalich"), together with two ot her general managers at Metals,
decided to termnate Palma, Kitt, and Ladson. Tr. Sept. 24, 2001,
at 18.

12. The afternoon of July 11, 2001, Zgalich dictated
letters informng the three enployees that they had been
termnated. Metals sent the letters out on July 12, 2001. Tr.
Sept. 24, 2001, at 20; J. Ex. 1A, 1B, and 1C

13. By 10:30 a.m on July 11, 2001, negotiations had
resuned between Metals and Local 19. Tr. Sept. 24, 2001.

14. During nost of the day’ s negotiations, the del egations
from Metals and Local 19 were in separate roons: a federal
medi ator, Jon Numair, carried the parties’ proposals back and
forth. Tr. Sept. 24, 2001, at 32-33.

15. Zgalich notified Silverman that Metals had decided to
termnate three enployees. Silverman did not inmmediately inform
Endy or any union representative. Tr. Sept. 24, 2001, at 32.

16. The parties reached agreenment on the drug and al coho
policy in the norning negotiating session. Tr. Sept. 24, 2001,

at 32.

17. In the afternoon session, the nediator carried a wage



proposal from Local 19 to Metals that nmade it clear an agreenent
was very close. Tr. Sept. 24, 2001, at 33-34.

18. Metals gave the nediator a “final wage offer” to take
back to Local 19: it provided for wage increases of four, three,
and two percent in successive years. Tr. Sept. 24, 2001, at 34.

19. The nedi ator asked whether there were any other issues
to discuss. Id.

20. Silverman told the mediator striking workers coul d
return within two days, but three enpl oyees woul d not be
permtted to return. |d.

21. Silverman infornmed the nediator Metals woul d not
arbitrate those discharges under the CBA. Tr. Sept. 24, 2001, at
24; Tr. Sept. 24, 2001, at 35.

22. The parties had already agreed to include a
progressive grievance and arbitration clause in the CBA. J. EX.
5 at 20-23; Tr. Sept. 24, 2001, at 35.

23. The nedi ator took Metals’ wage counter-proposal to
Local 19's negotiators. Tr. Sept. 24, 2001, at 37; Tr. Sept. 24,
2001, at 53.

24. The nmediator told Local 19's representatives that
Metals did not intend to allow all of the striking enpl oyees to
return to work, but did not name those who would not be permtted
to return. Tr. Sept. 24, 2001, at 53.

25. There is no evidence the nediator told Endy or any



ot her Local 19 representative that Metals refused to arbitrate
t hese term nati ons.

26. Local 19, after conferring with the nediator, decided
to join Metals’ representatives in a conference. Tr. Sept. 24,
2001, at 54.

27. At this joint conference, the parties agreed to a three
year contract, with raises of four, three, and two percent in
successive years. Tr. Sept. 24, 2001, at 54.

28. Endy asked if there were any other outstandi ng issues.
Tr. Sept. 24, 2001, at 39 & 54.

29. The nedi ator asked both Endy and Silverman to cone
outside with himto discuss Metals’ previous statement to him
that it would not permt sone of the striking enployees to return
to work. Tr. Sept. 24, 2001, at 54.

30. Silverman infornmed Endy that three enpl oyees woul d not
be allowed to return to work. Tr. Sept. 24, 2001, at 40; Tr.
Sept. 24, 2001, at 54.

31. Silverman did not renenber the nanes of the enpl oyees:
Endy was infornmed only that the three enpl oyees had commtted

pi cket-line m sconduct. Tr. Sept. 24, 2001, at 40.

32. Endy did not ask Silverman for the enpl oyees’ nanes.
Tr. Sept. 24, 2001, at 41; Tr. Sept. 24, 2001, at 64-65.

33. Silverman told Endy that Local 19 was free to file a



charge with the National Labor Relations Board with respect to
the termnations. Tr. Sept. 24, 2001, at 41. Endy did not
respond to this suggestion. Tr. Sept. 24, 2001, at 56.

34. Both |awyers returned to the joint conference room and
Local 19's representatives agreed to recommend the proposed CBA
to the union nmenbership. Tr. Sept. 24, 2001, at 25. Later that
day, the menbership ratified the CBA. Tr. Sept. 24, 2001, at 57.

35. Article XXIl of the CBA provides:

Cause of Discharge

Section 1. No enployees on the seniority
list shall be disciplined or discharged except for just cause.
If in accordance with the arbitration clause hereof, it shall be
found that any enpl oyee was di scharged w thout just cause, he or
she may be reinstated with or wthout back pay for all or part of
the tinme lost at his or her regular rate of pay; Notw thstanding
anything in the Agreenent to the contrary, no enpl oyee shall be
allowed to grieve or otherw se dispute his or her discharge
unl ess such enpl oyee files a grievance charge agai nst the
Enpl oyer within three (3) days fromthe date of the discharge.
J. Ex. 5, at 19.

36. Article XXIIl of the CBA provides:

Gi evance Procedure:

Section 1. The purpose of this procedure is to secure,
at the | owest possible level, and as infornmally as may be
appropriate, an equitable solution to the problens which may
arise affecting the terns and conditions of enploynent under this
Agreenment. Accordingly, every effort will be made to hold a
di scussion with the enpl oyee and his or her supervisor to resolve
the matter prior to subnmtting a witten grievance as defined in
Section 3, Step One.

Section 2. The term“grievance” shall nean all
di sputes by a bargaining unit enpl oyee or enployer that there has
been a breach, msinterpretation, or inproper application of this
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Agreenment. It is not intended that the grievance procedure is to
be used to effect changes in the Articles of this Agreenent.
Verbal warnings and witten reprimands will not be subject to
arbitration

Section 3. In order for an alleged grievance to
recei ve consideration under this procedure, the grievant nust
identify and process the alleged grievance as outlined in Step 1
below, within five (5) working days of the date on which the
event(s) giving rise to the grievance occurred.

Step 1: The enpl oyee or his union representative
must file a witten grievance (the
“grievance”) with the enpl oyee's forenman
within the five (5) working day tine
limt specified in the first paragraph
of Section 3. The foreman shal
investigate the matter and respond to
the enployee in witing within ten (10)
days.

Step 2: If the grievance has not settled at Step
1, it nust be presented by the enpl oyee
and a Union [S]teward to the Pl ant
Manager within five (5) working days
after receipt of the Step 1 response of
t he supervisor. The Plant Manager shal
render a witten decision within ten (10
[sic] days after receipt of the
grievance.

Step 3: If the aggrieved enpl oyee is not
satisfied with the witten decision at
Step 2, the enployee nust, within five
(5) working days of receipt of the Step
2 response, present the grievance to the
Oper ati ons Manager. The Qperations
Manager shall investigate the matter
and, at the Enployer’s request, schedul e
a neeting with the Union Steward and the
enpl oyee with ten (10) working days
followi ng recei pt of the grievance.
Wthin ten (10) days follow ng the
nmeeting, the Qperations Manager shal
respond in witing to the enpl oyee and
Uni on [ S]teward.



Step 4: If the grievance remai ns unresol ved
after exhausting the aforenentioned
steps, the Union shall have the right to
submt the grievance to arbitration.
Witten notice of the Union’s intent to
proceed to arbitration shall be filed
with the Enployer’s General Manager with
ten (10) working days follow ng the
answer given at Step 3. If such notice
is not tinely given, the grievance shal
be barred fromarbitration and shall be
resolved on the basis of the Step 3
answer. \Where a grievance is submtted
for arbitration, the arbitrator will be
sel ected according to the then current
| abor rules of the American Arbitration
Associ ation (AAA).

[ Section 4, 5, 6, 7, 8, 9, 10, & 11 omtted]

Section 12. The grievance and arbitration procedure
above set forth shall be the sole and excl usive neans for the
determ nation of all grievances based upon and [sic] alleged
breach of this Agreement. Wth respect to the enforcenment of the
provisions of this Collective Bargaining [A]greenent, neither the
enpl oyer nor Union nor an individual enployee shall institute any
action or proceeding in any court of law, or equity, state or
federal, or before an adm nistrative tribunal, other than to
conpel arbitration as provide [sic] in this Agreenent, or to seek
enforcement of an award of an arbitrator. This provision shal
be a conplete defense to, and al so grounds for, a stay of any
action or proceeding instituted contrary to this Agreenent. J.
Ex. 5, at 20-23.

37. Article XXX of the CBA provides:

Term

Thi s agreenent shall have a termof three (3) years
comencing July 11, 2001. J. Ex. 5, at 25.

38. Metals did not object to Palma, Kitt, and Ladson



voting to ratify the CBA on the night of July 11th. Tr. Sept.
24, 2001, 85.

39. Local 19 attenpted to resolve the disputed
termnations of the three enpl oyees through the grievance and
arbitration process. J. Ex. 3, at 2; J. Ex. 4. The conpany
refused to participate. J. Ex. 3.

B. Di scussi on: 2

Two experienced | abor | awers denonstrated their
negotiating skill: by deliberately refraining to tell and
refusing to ask each other the nanmes of the three enpl oyees who
woul d not be allowed to return to work, the |lawers enabled their
clients to conclude a CBA on July 11, 2001, and resolve a bitter
strike. Both Endy and Silverman thought that if Local 19 |earned
the nanmes of the enployees, it would have been forced to bargain
about their dismssals: plausible deniability enabl ed the union
toratify the agreenent on July 11.

The issue is whether the disputed term nations should be
governed by CBA Article XXIII, providing for conpul sory
arbitration

1. Jurisdiction

The case arises under Section 301 of the Labor Managenent
Rel ations Act, 29 U S.C. 8§ 185: the court has subject matter
jurisdiction under 28 U S.C. § 1331. The parties do not contest
personal jurisdiction. Venue lies in this district under 28

Any facts in the Discussion section not found in the
Facts section are incorporated by reference therein.
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U S C 1391(b): all of the relevant events occurred in this
district.

2. Interpretati on of Agreenents to Arbitrate:

Whet her or not Metals is bound to arbitrate “is a matter to
be determ ned by the Court on the basis of the contract entered
into by the parties.” Atkinson v. Sinclair Refining Co., 370
U S 238, 241 (1962). A party cannot be “required to submt to
arbitration any di spute which he has not agreed so to submt.”
Steelworkers v. Warrior & GQulf Navigation Co., 363 U S. 574, 582
(1960). However, “a collective bargaining agreenent is not an

ordinary contract” John Wley & Sons, Inc. v. Livingston, 376
U S. 543, 550 (1964): its scope nmust be interpreted in |ight of
the “inpressive policy considerations favoring arbitration ....

Id. “Genuine interpretative di sputes should be resolved in favor
of arbitrability.” PaineWbber Inc. v. Hartmann, 921 F.2d 507,
513 (3d G r. 1990).

3. Metals’ Motion for a Prelimnary | njunction:

This court will grant a prelimnary injunction only if: 1)
t he novant has shown a reasonabl e probability of success on the
nmerits; 2) the novant wll be irreparably injured by denial of
relief; 3) granting the prelimnary relief will not result in
even greater harmto the nonnoving party; and 4) granting the

prelimnary relief will be in the public interest. See Allegheny
Energy, Inc. v. DQE, Inc., 171 F.3d 153, 158 (3d G r. 1999).

a. Li kel i hood of Success on the Merits
Metal s contends that CBA Article XXIlII does not apply to
the termnation of Palma, Kitt, and Ladson because: (1) Mtals
decided to termnate the three before Local 19 ratified the CBA
and/or (2) Metals did not agree to arbitrate those term nati ons.
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(1) Wen did the term nation occur?

Metal s argues that the termnation of the three enpl oyees
does not invoke Article XXII1's arbitration clause because its
deci sion was nmade before the CBA was in effect. Local 19
responds that the enpl oyees were not notified that they were
termnated until they received letters mailed on July 12, 2001:
only actual notice enabled themto grieve under the July 11
agr eenent .

The Court of Appeals has not ruled on a fact pattern |ike
this:® In Teansters Local Union No. 764 v. J.H Merrit and Co.,
770 F.2d 40 (3d Cr. 1985), the court did not resolve whether a
grievance arises at the tinme of the conduct occasioning the

grievance or at the tine notice of the grievable action is given
to the enployee. 770 F.2d at 42, n. 1. Metals relies on Downs
Carpet Co. v. Philadel phia Joint Bd. Anal gamated d ot hi ng and
Textile Workers Union, AFL-CIO 1993 W 235927, 1993 LEXIS 8730
(E.D. Pa. June 29, 1993) (Dal zell, J.). However, Downs is not on
poi nt .

In Downs, Judge Dal zel| deci ded whet her an enpl oyer was
bound to arbitrate a term nation for conduct occurring between
the ternms of two CBAs. The court applied the Suprenme Court’s
decision in Litton Financial Printing Div. v. NL.RB., 501 US.
190 (1991), setting out rules for when a grievance arising after
the expiration of a CBA relates back. Downs, 1993 W. 235927, at

3The court has carefully considered whet her the Court
of Appeal s’ recent opinion in Aneristeel Corporation v. Int.
Br ot herhood of Teansters, Chauffeurs, Warehousenen and Hel pers of
Anerica, AFL-CIO Arbitration Association, No. 00-3366, 2001 W
1136023 (Septenmber 26, 2001), applies to this action. There, the
Court of Appeals anal yzed the duties of a successor corporation
under applicable Suprenme Court precedent. The holding in
Aneri steel does not apply here, where there is no prior agreenent
now said to govern the parties’ behavior

11



* 4, 1993 LEXIS 8730, at *12. In that limted situation, the
“critical time for determ ning whether a grievance ‘arises under
a collective bargaining agreenent is the tine of the
‘occurrences’ underlying the dispute, not, as the Union argues,
the date of the disciplinary notice.” 1993 W. 235927, at *4,
1993 LEXI S 8730, at *14 (quoting Litton, 501 U S. at 205-6).
Neither Litton nor Downs applies here. The Litton Court’s

[imtation of a union’s right to arbitrate post-expiration
grievances should not affect a union’s right to arbitrate under a
new y enacted agreenent. The majority of the case | aw supports
Local 19's argunent that a grievance ari ses when an enpl oyee
receives notice. Conmpn sense suggests the grievance procedure
cannot be inplenented unl ess the enpl oyee has been notified of

t he adverse enpl oynent action.

For exanple, in Boeing Conpany v. Int. Ass’n of Machinists
and Aerospace Wrkers, AFL-C O 381 F.2d 119 (5th G r. 1967), the
court addressed a union’s argunment that events occurring in the

interimbetween CBAs shoul d be governed by the new agreenent.
The key question was what constituted the grievance: if it was a
termnation after enactnment of the CBA, then the CBA clearly
required arbitration. 381 F.2d at 121. The court rejected

Boei ng’ s argunent that the grievance concerned m sconduct
occurring during a prior strike, or enployer attenpts to prevent
this msconduct. The “hurt” suffered by the enpl oyees was “the
| oss of the right to return to work when the plants reopened
after the strike.” 1d. at 122; see also N.L.R B. v. Conmunity
Mot or Bus Co., 439 F.2d 965, 970 (4'" Cir. 1971) (“the dispute
over reinstatement arose at a tine when the new collective

bar gai ni ng agreenent was in force, even though the chall enged

conduct took place when the parties had no agreenent.”).
Metal s argues that even if the m sconduct did not create

the grievance, its decision to fire the three enpl oyees on the
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nmorning of July 11'h did. It is undisputed that this decision
was not communicated directly to the term nated enpl oyees, nor
did Metals notify Local 19 of the term nated enpl oyees’ nanes.
Thi s does not constitute notice of term nation. See United
Steelworkers v. Bell Foundry Co., 626 F.2d 139, 141-42 (9th Cir.
1980) (actual notice required to give rise to a grievable

di spute).*

Metal s’ argunment, if accepted, would create bad incentives
for enployers. Article XXIll, 8 3, of the CBA sets forth a
series of deadlines in the grievance process. |If a grievance

ari ses when either: (1) the m sconduct occurs; or (2) the

enpl oyer decides to fire the enployee, then deciding when this
time line begins to run would be solely in the enployer’s
control. As Local 19 argues, the enployer could decide to fire
an enpl oyee on Day 1, wait 6 days before telling her, and so
insulate its decision fromarbitration entirely. This nmakes no
sense: Metals is not reasonably likely to establish it gave the
enpl oyees notice of their termnation by its general statenent to
the Uni on bargaining representatives on July 11, 2001.

Here, the grievance arose when the three enpl oyees were
notified by the enployer that they would not be permtted to
return to work. At the very earliest, this notice occurred on
July 12, 2001. The agreenent, by its terns, commenced July 11,
2001. J. Ex. 5, at 25.

‘At oral argunent, counsel for Metals asserted that by
telling Endy three unnaned enpl oyees woul d not be allowed to
return to work, Endy becane obliged to inquire further. Metals
cites no case law for this burden-shifting proposition. Metals is
not reasonably likely to establish that telling a union
negoti ator three unnamed enpl oyees woul d not be allowed to return
to work gives those individual enployees adequate notice of their
term nati ons.
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(2) Even if these grievances would generally be
arbitrable, did the parties agree not to
arbitrate the termnation of Palma, Kitt, and
Ladson?

Met al s advances a second argunent: it did not agree to
arbitrate the termnations of these specific enployees. |If
Metals did not agree to arbitrate this particular dispute, then
it would not matter that it had generally agreed to arbitrate al
di sputes under the CBA. See N.L.R B., 439 F.2d at 470 (express
reservation of right to screen returning enpl oyees wai ved

arbitration clause).

Metal s has the burden of proof on a notion for a
prelimnary injunction. Telling Local 19's representatives that
t hree unnanmed enpl oyees woul d not be allowed to return to work
did not put the union on notice the term nations would not be
arbitrated because the union did not know who those enpl oyees
were.®> On this record, Metals has not established that it is
reasonably likely to prevail. Endy, as an agent for Local 19,
did not have a duty of inquiry when Metals told himthree unnaned
enpl oyees would not be allowed to return to work. To renove the
di scharges of these three enployees fromarbitration under the
CBA, Metals had to nake an “express reservation,” not a vague
oral qualification.®

°Metal s argues that Local 19 was on constructive notice
because it had enjoined at | east one of the workers from
participating in picketing in |ate May, and the uni on had
represented the workers in that action. Metals provides no
authority to support its argunent that constructive notice is
adequate notice. But see United Steelwrkers, 626 F.2d at 141
(actual notice required).

®Silverman al so testified that he informed Endy during
their private conference he did not consider the term nations
arbitrable. Tr. Sept. 24, 2001, at 40-41. Endy does not recal
(continued...)
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N.L.RBis especially instructive. There, the conpany and
uni on specifically negotiated whether striking enpl oyees coul d
return to work. The conpany stated that it would not allow any
enpl oyee to return to work who had participated in illega
activities, and that it would screen each enpl oyee accordingly.
The union’s representative testified that this condition was
expressly comuni cated to the striking workers who voted to
accept it. According to the Court of Appeals, it was "clear
t hat the conpany's reservation of a right to screen the strikers
for illegal conduct was fully understood by the union nenbers
when they voted on the contract and by the union officials when
they signed the contract.” N.L.R B., 439 F.2d at 969. No such
evi dence exists here.

Met al s has not established a “conpelling case for
nonarbitrability,” and is not reasonably likely to do so.
Pai neWebber, 921 F.2d at 513.

b. Irreparable Injury, Harmto Local 19, and the
Public Interest

If Metals were reasonably likely to succeed on the nerits,
it would be entitled to a prelimnary injunction. See
Pai neWebber, 921 F.2d at 515. However, Metals is unlikely to
succeed on the nerits.

C. Concl usi ons of Law

®(C...continued)
any nention of arbitration. Tr. Sept. 24, 2001, at 55-56 & 58.
It is not necessary to deci de whose testinobny is accurate: even
if Silverman told Endy that three unnaned enpl oyees’ term nations
woul d not be arbitrable, this was not an express reservation
defeating the presunption in favor of the arbitration of
gual i fied disputes.
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1. The court has jurisdiction over the subject matter of
the action, personal jurisdiction over the defendants, and venue
properly lies in this district.

2. Plaintiff voluntarily withdrew its cl ai magainst the
Anmerican Arbitration Association: it will be dismssed fromthis
action with prejudice.

3. Plaintiff is not reasonably likely to establish that
the CBA does not apply to the termnations of Palma, Kitt, and
Ladson. The CBA took effect the night of July 11, 2001. Metals
sent notice to the enpl oyees of their termnation on July 12.

The grievances subject to arbitration are the term nations of the
enpl oyees, not their original m sconduct.

4. Plaintiff is not reasonably likely to establish that it
did not agree to arbitrate these specific disputes because on the
day the agreenent was reached it told representatives of Local 19
it would not allow three unnaned enpl oyees to return to work. An
express reservation that Metals would not arbitrate the
term nation of specific naned enpl oyees was necessary to satisfy
t he novant’s burden.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

METALS USA, | NC. : GAVIL ACTI ON
V. :

SHEET METAL | NT' L ASSCC. , :
LOCAL UNION NO. 19. ET. AL. : No. 01-4365

ORDER
AND NOW this 15th day of Cctober, 2001, after
consideration of plaintiff’s brief in support of its Petition to
Enjoin Arbitration and defendant’s brief in Qpposition to Metals
USA's Petition to Enjoin Arbitration, and after a hearing on
Sept enber 24, 2001, in which all parties had an opportunity to be
heard, and for the reasons stated in the foregoi ng nenorandum

It is ORDERED that:

1. Plaintiff’s clainms against the Arerican Arbitration
Associ ation are DI SM SSED W TH PREJUDI CE

2. Plaintiff’s notion to enjoin arbitration is
PRELI M NARI LY DENI ED.

3. The parties shall contact the court as to further
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proceedi ngs, if any, on or before Novenber 24, 2001.

Norma L. Shapiro, S.J.
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